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QUESTION PRESENTED. 

Whether insurance policies payable upon death by acci¬ 
dental means which each contained a clause: 

“This policy takes effect on the date and hour stated 
in the Schedule and expires on the same hour at the 
end of the number of days stated in the Schedule as 
of’coverage at tne residence of the Insured. 


(No. of Days) 

_ A.M. 

EFFECTIVE AT: HOUR EIGHT P.M: 


DATE OCTOBER ONE, 1949 


were in force at 11:45 A.M. on November 1,1949 when the 
insureds were killed by accidental means? 
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IN THE 

United States Court of Appeals 

Foe the District op Colombia Circuit 


No. 11062 

UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA, Executor of the Estate of Ralph F. 
Miller, deceased, and Ancillary Executor of the Estate 
of Ralph F. Miller, deceased. Appellant , 

v. 

CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 


No. 11063 

MARGARET STEPHENSON, Appellant , 

v. 

CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 


CONSOLIDATED BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

These are two appeals from final orders of the United 
States District Court for the District of Columbia, entered 
April 20,1951, in Civil Actions No. 5540-50 and No. 5541-50, 
denying appellants’ motions for summary judgment and 
dismissing the complaints as amended (A. 9 and 10). No¬ 
tices of Appeal were filed May 16,1951 (A. 9 and 11). This 
Court has jurisdiction pursuant to Section 1291 of Title 28, 
United States Code. 
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STATEMENT OF THE CASE. 

On or about October 1, 1949, appellee executed and de¬ 
livered to Ralph F. Miller a policy of insurance which pro¬ 
vided that appellee should pay the sum of $20,000 to his 
estate for loss of life resulting from injuries occasioned by 
accidental means while the policy was in force. (A. 2-6). 
Appellee on or about the same date executed and delivered 
a similar policy to Mrs. Ralph F. Miller, in which appellee 
promised to pay to Margaret Stephenson, appellant in No. 
11,063, the sum of $10,000 for loss of Mrs. Miller’s life as a 
result of injuries occasioned by accidental means while the 
policies were in force. (A. 12-13). 

Both policies contained the following sole provision rel¬ 
ative to when the policies should expire (A. 5 and 12-13): 

“This policy takes effect on the date and hour stated 
in the Schedule and expires at the same hour at the end 
of the number of days stated in the Schedule as Term 
of Coverage at the residence of the Insured. 

• • • 

“SCHEDULE 

• • • 

“Term of Coverage THIRTY ONE 

(No. of Days) 

A.M. 

EFFECTIVE AT: HOUR EIGHT 


DATE OCTOBER ONE 1949” 


The full text of the policy sued upon in Civil Action No. 
5540-50 is set forth as Exhibits A and B of the complaint 
(A. 5-6), and it has been stipulated that all material parts 
of the policy in Civil Action No. 5541-50 were identical (A. 
12-13). 

Both insureds performed all of the provisions of the pol¬ 
icy on their parts, including payment of premiums (A. 3-4, 
12-13). 

Both insureds resided and were domiciled in the State of 
Maryland (A. 4,12-13). They received injuries occasioned 
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by accidental means within the meaning of the policies, at 
11:45 A.M. Eastern Standard Time, November 1, 1949, re¬ 
sulting in their immediate deaths. (A. 3, 12-13). 

Union Trust Company of the District of Columbia was 
and is the duly appointed and acting Executor of the Es¬ 
tate of the said Ralph F. Miller in the State of Maryland 
and the duly appointed and acting Ancillary Executor of 
the Estate of said Ralph F. Miller in the District of Co¬ 
lumbia. (A. 2). 

Appellants demanded payment of the face values of the 
policies from appellee within sixty days of the death of the 
insureds, which appellee refused to pay. (A. 3, 12-13). 
Appellants filed suit within two years of the deaths in Civil 
Actions No. 5540-50 (A. 2-6) and No. 5541-50 (A. 12-13). 
Appellee moved to dismiss both complaints (A. 7 and 12-13) 
and appellants each moved for a summary judgment (A. 
7-8, 12-13). The District Court, in both cases, allowed ap¬ 
pellants to file an amendment to their complaints adding a 
claim for interest from January 1, 1950 (A. 8 and 12-13). 

At the oral argument upon the motions the parties agreed 
that there was no issue of fact (A. 14-15). The District 
Court ruled at the close of oral argument that the policies 
in both cases expired at 8:00 A.M. Eastern Standard Time, 
before the injuries and deaths occurred (A. 15-16). The 
District Court thereupon entered an order in each case in 
which it found that there was no issue as to a material fact 
but ruled as a matter of law that the appellants were not 
entitled to judgment and that the complaint, as amended, 
did not state a cause of action, and ordering that the mo¬ 
tion for summary judgments be denied, and that the com- - 
plaint, as amended, be dismissed (A. 9 and 10-11). 

STATEMENT OF POINTS. 

1. The District Court erred, in both cases, in denying 
appellants’ respective motions for summary judgment. 

2. The District Court erred in granting appellee’s motion, 
in both cases, to dismiss the complaint, and in dismissing 
the complaint, as amended. 









SUMMARY OF ARGUMENT. 


Appellee had issued to the insureds two accidental death 
policies which contained a clause providing that the policies 
should take effect at 8:00 A.M. October 1,1949, and expire 
on the same hour at the end of thirty-one days. The in¬ 
sureds were killed accidentally at 11:45 A.M. on November 
1, 1949. The appellee refused to pay the policies on the 
contention that the policies had expired at 8:00 A.M. on 
November 1,1949. The expiration clause is far from clear. 
Nowhere in the policy is the date “November 1,1949” men¬ 
tioned, although it would have been easy for the appellee 
to have stated clearly and concisely that the policy expired 
on that date. The involved clause which the appellee used 
has made it necessary to compute the date of termination 
and to define the meanings of the words used in the clause, 
resulting in an ambiguous and doubtful clause which does 
not show clearly when the policies expired. 

It is a well settled rule that in cases of ambiguity or doubt 
as to the meaning of material parts of an insurance policy, 
the construction of the policy most favorable to the in¬ 
sured should be adopted. This rule applies to the construc¬ 
tion of insurance policies in determining questions of time 
and the duration of coverage and is particularly applicable 
where necessary to prevent a forfeiture or lapse. Under 
this rule, therefore, if there is a construction of the expira¬ 
tion clause in these policies which would result in their being 
in force at 11:45 A.M. November 1,1949, such construction 
should be adopted by this Court It is submitted that there 
are at least two reasonable construction which would pro¬ 
vide coverage. 

The Insurance Company must contend, in order to avoid 
coverage, that “day,” as that term is used in the expiration 
clause, means a period starting at 8:00 A.M. one day and 
ending at 8:00 A.M. the next. Appellee must further con¬ 
tend that in computing the thirty-one days stated in the 
policy, the first “day” is to be counted as well as the last 
“day”. Accepting, temporarily, appellee’s definition of 
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“day,” it is submitted that appellee does not compute the 
number of days in accordance with the usual rule of the 
common law, nor in a way most favorable to the insureds. 
The policies cannot expire until “the end of” thirty-one 
days. In computing number of days, the first day is ex¬ 
cluded and the last is counted. It is immaterial that the 
excluded first day is one of full twenty-four hours, or that 
the policy was in effect upon that first day. Even if some¬ 
where else in an insurance policy a different date of ter¬ 
mination is expressly mentioned, it will be ignored in favor 
of a more favorable computation of time, by excluding the 
first day, in view of the rule of ambiguity. 

Even if there were no rule excluding the first day, there 
would be coverage since the definition of the word “day” 
most favorable to the insured, as well as its usual and com¬ 
mon meaning, is “midnight to next midnight,” not a pe¬ 
riod starting at 8 KK) A.M. and ending at 8:00 A.M. the next 
day, as appellee urges, so that, in any event, the policies 
could not have expired prior to midnight November 1,1949, 
twelve hours and fifteen minutes after the crash. 

The insurance company could have clearly stated in the 
policies when the policies were to expire. Instead it used 
an involved clause which requires court interpretation, and 
which, when interpreted in a manner most favorable to the 
insured, as to computation of time and the meaning of the 
word “day,” provides coverage. As the Supreme Court of 
the United States has said, the insurance company “must 
accept the consequences resulting from the rule that doubt 
for which its own lack of clearness is responsible must be 
resolved against it.” Mutual Life Ins. Co. v. Humi Pack¬ 
ing Co., 263 U. S. 167 at 176 (1923). 

The policies were in force when the deaths occurred. 
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ARGUMENT. 

L Introduction. 

These cases arose out of the deaths of Mr. and Mrs. 
Ralph F. Miller of Chevy Chase, Maryland, at 11:45 A.M. 
Eastern Standard Time on November 1, 1949, in the crash 
of an Eastern Air Lines aircraft which collided with one 
operated by a Bolivian flyer near Washington National Air¬ 
port. They had each purchased an accidental death policy 
from appellee, the husband in the sum of $20,000, payable 
to his estate, and the wife in the sum of $10,000, payable 
to her mother. The insurance company refused payment 
on the contention that the policies had expired at 8:00 A.M. 
on November 1, 1949, three hours and forty-five minutes 
prior to the crash. 

The issue, therefore, is whether the two policies sued 
upon were in force at the time of the crash. Both policies 
contained the following sole provision relating to the dura¬ 
tion of the coverage. (A. 5-6 and 12-13): 

“This policy takes effect on the date and hour stated 
in the Schedule and expires on the same hour at the end 
of the number of days stated in the Schedule as Term 
of Coverage at the residence of the Insured.” 

• • • 

“Term of Coverage: THIRTY ONE 

(No. of Days) 

A.M. 

“EFFECTIVE AT: HOUR EIGHT^Ffltf. 

“DATE OCTOBER ONE 1949” 

The clause is far from clear or precise. To apply it to 
the facts of the case, it is necessary to compute “thirty- 
one” days. What, also, it must be determined, is the mean¬ 
ing of the term “day,” and what does the term “at the 
end of” mean? 

The appellee, urging that these questions be resolved in 
a manner most favorable to itself, contends that the policies 
expired at 8:00 A.M. November 1, 1949. The date “No- 
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vember 1,1949,” however, is nowhere mentioned in the pol¬ 
icy. The insurance company, of course, prepared the policy. 
If such had been the intention it would have been a very 
simple matter to have provided in clear and concise lan¬ 
guage that “This policy expires at 8:00 A. M. on November 
1,1949,” so that even a child could have looked at the pol¬ 
icy and told when it was to expire. Appellee had no diffi¬ 
culty in clearly stating the time when the policy was effec¬ 
tive but, perhaps to avoid having to fill in two blanks in¬ 
stead of one, a clause was employed which requires judicial 
interpretation to define the terms used and to compute the 
date of termination. The use of this involved clause has re¬ 
sulted in an ambiguous and doubtful clause which does not 
clearly show when the policies expired. 

IL The Rule of Ambiguity or Doubt. 

It has been universally held that in the construction of 
insurance policies, ambiguities and doubts are to be re¬ 
solved against the Insurance Company. 

Stroehman v. Mutual Life Insurance Co., 300 U. S. 
435 (1937). 

Mutual Life Ins. Co. v. Humi Packing Co., 263 U. S. 
167, 31 A. L. R. 102 (1923). 

Phoenix Mut. Life Ins. Co. v. Flynn, 83 U. S. App. 
D. C. 381,171 F. 2d 982 (1948). 

Hayes v. Home Life Ins. Co., 83 U. S. App. D. C. 110, 
168 F. 2d 152 (1948). 

Penn. Ind. Fire Corp. v. Aldridge, 73 App. D. C. 161, 
117 F. 2d 774 (1941). 

Mays v. New Amsterdam Casualty Co., 40 App. D. C. 
249 (1913), cert, denied 238 U. S. 624 (1915). 

As the Supreme Court of the United States has said: 

“The rule is settled that, in case of ambiguity, that 
construction of the policy will be adopted which is most 
favorable to the insured. The language employed is 
that of the company, and it is consistent with both rea¬ 
son and justice that any fair doubt as to the meaning 
of its own words should be used against it.” Mutual 
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Life Ins. Co. v. Eurni Packing Co., supra, 263 U. S. at 
174, quoted with approval in StroeJiman v. Mutual Life 
Ins. Co., supra, 300 U. S. at 439. 

The Supreme Court in the StroeJiman case went on to say 
that a contrariety of judicial interpretation of a clause in 
an insurance policy in itself may constitute an ambiguity or 
doubt to be resolved against the insurance company, and 
concludes the point by stating, 300 U. S. at 440, that “With¬ 
out difficulty respondent [Insurance Company] could have 
expressed in plain words the exception for which it con¬ 
tends/’ So, of course, could have appellee in this present 
case. 

This Court, likewise, has said that “Ambiguities, doubts, 
and uncertainties, if any, as to the meaning of the policy 
must be resolved in favor of the insured.” Phoenix Mut. 
Life Ins. Co., supra, 83 U. S. App. D. C. at 383. 

The rule of ambiguity and doubt applies to the construc¬ 
tion of policies by courts in determining questions of time 
and the duration of coverage. Mutual Life Ins. Co. v. Eurni 
Packing Co., supra; Eallock v. Income Guaranty Co., 
270 Mich. 448, 259 N. W. 133 (1935); United Order of Good 
Samaritans v. Grigsby, 180 Ark. 610, 22 S. W. 2d 31 (1929); 
O y Rourke v. Prudential Ins. Co., 294 HI. App. 30,13 N. E. 
2d 287 (1938). And courts are particularly prone to apply 
the rule to prevent a forfeiture or lapse. Masonic Acci. 
Ins. Co. v. Jackson, 200 Ind. 472,164 N. E. 628, 61 A. L. R. 
840 (1929); Mathews Earners Mutual Live Stock Ins. Co. 
v. Moore, 58 Ind. App. 240, 108 N. E. 155 (1915); Eallock 
v. Income Guaranty Co., supra. 

If, therefore, there is a reasonable construction of the 
“term of coverage ’’ clause in these policies which would 
result in their being in force at 11:45 A.M. November 1, 
1949, then the Trial Court erred in dismissing the com¬ 
plaints, as amended, and in denying the motions for sum¬ 
mary judgment, regardless of whether there might be any 
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other construction of the clause which would result in an 
expiration prior to that time, since the construction least 
favorable to the insurance company should be adopted. It 
is submitted that the constructions of the policy discussed 
in Sections HE and IV, infra, are not only reasonable, but 
would be adopted in any event in preference to the construc¬ 
tion urged below by appellee. 

HL Computation of Number of Days. 

Appellee contended below that each “day” of coverage 
under the policies started at 8:00 A.M. and ended the next 
8:00 A.M., and that in computing the thirty-one days stated 
in the policy the first “day.” (8:00 A.M. October 1, 1949 
to 8:00 A.M. October 2,1949) is to be counted as well as the 
last “day” (8:00 A.M. October 31, 1949 to 8:00 A.M. No¬ 
vember 1, 1949). By no other possible construction can 
appellee sustain its contention that the policies expired at 
8:00 A.M. on November 1, 1949, since the policies did not 
say they expired at 8:00 A.M. on the thirty-first day, but 
at the end of thirty-one days. 

Accepting temporarily appellee’s definition of “day” for 
the purpose of this section of the argument, 1 it is submitted 
that appellee does not compute the number of days in ac¬ 
cordance with the usual rule of the common law, nor in a 
way most favorable to the insured. The policies, by their 
terms, cannot expire until “the end of” thirty-one days. 
In computing number of days, the first day is excluded and 
the last counted, as this Court and other courts in this juris¬ 
diction have held. 

Chambers v. Lucas, 59 App. D. C. 327, 41 F. 2d 299 
(1930). 

Merritt v. Thompson, 53 App. D. C. 233, 289 Fed. 631 
(1923). 

• Ambrose v. Brown, 42 App. D. C. 25 (1914). 

l As is discussed in Section IV, infra, this is neither the commonly accepted 
definition of the term, nor, as important, the definition most favorable to the 
insured. 
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Young v. Baugh, 35 A. 2d 242 (Mnn. App. D. C. 
1944). 

Baker & Bros. v. Ramsburg’s Sons, 4 Mackey (15 
D. C.) 1 (Sup. D. C. 1885). 

The Supreme Court of the United States, in construing 
an insurance policy, excluded the first day in counting time 
in Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 
167, 31 ALR 102 (1923) although the point was not ex¬ 
pressly discussed, and it has been generally held that the 
common law rule of counting days, whether in construing 
insurance policies or for other purposes, requires the first 
day not to be counted and the last day to be counted. 

Hicks v. National Life Ins. Co., 60 Fed. 690 (CA 2d 
1894). 

Hallock v. Income Guaranty Co., 270 Mich. 448, 259 
NW 133 (1933). 

United Order of Good Samaritans v. Grigsby, 180 
Ark. 610, 22 SW 2d 31 (1929). 

Nelson v. Scundkamp, 227 Minn. 177, 34 NW 2d 640 
(1948). 

Olson v. McGraw, 188 Minn. 307, 247 N.W. 8 (1933). 

Magnussonv. Williams, 111 I1L 450 (1884). 

Hamilton Ridge Lumber Corp. v. Boston Ins. Co., 
133 S.C. 472, 131 SE 22 (1925). 

Aetna Life Ins. Co. v. Wimberly, 102 Tex. 46, 112 
SW 1038 (1908). 

Istrouma Mercamtile Co. v. Northern Assur. Co., 183 
La. 855, 165 So. 11 (1935). 

Pettit v. Wood-Owen Trailer Co., 214 N.C. 335, 199 
SE 279 (1938). 

Hahn v. Dierkes, 37 Mo. 574 (1866). 

Weeks v. Hull, 19 Conn. 376 (1849). 

O’Rourke v. Prudential Ins. Co., 294 Ill. App. 30, 13 
NE 2d (1938). 

Mathews Farmers Mut. Live Stock Ins. Co. v. 
Moore, 58 Ind. App. 240,108 N.E. 155 (1915). 

Douglas v. Mut. Life Assur. Co., 13 Alberta L.R. 18, 
38 Dom. L.R. 459 (1918). 

See also Uptown Transp. Corp. v. Fisc Disc. Corp., 
150 Misc. 829, 270 N. Y. Supp. 273 (Sup. N.Y. Co. 
1934) and 

In re Gregg’s Estate, 213 Pa. 260, 62 Atl. 856 (1906) 
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As the foregoing cases indicate, excluding the first day 
in computing time is not dependent upon statutes or court 
rules, but is so at common law. 

The predecessor of the District Court for this District 
had occasion to apply the rule in computing the three year 
statute of limitations in a suit upon a promissory note. In 
Baker Bros. v. Ramsburg’s Sons, supra, 4 Mackey (15 
D.C.) 1, the note had become due July 5, 1879. Suit was 
filed July 6, 1882 and the defendant argued that while he 
could have paid the note all day July 5, 1879 without de¬ 
fault, suit could have been instituted from the first moment 
of July 6th 1879, so that that day should be counted making 
three years expire at midnight July 5, 1882. The court 
agreed that suit could have been brought from the first 
moment of July 6, 1879, but applying the rule of the com¬ 
mon law of excluding the first day, did not count July 6, 
1879, but counted July 6, 1882, and held the suit filed in 
time. 

This Court expressly approved and applied the rule ot 
the Baker case in an identical situation. Ambrose v. Brown, 
supra, 42 App. D.C. 25, 35 (1914). 

The Ambrose and Baker cases are significant here, since 
the court was not deterred in excluding an entire first day 
of twenty-four hours in counting time, even though suit 
could have been filed all that day, just as the whole first 
“day”, must be excluded here although the policy covered 
the insureds all the first “day” (8:00 A. M. October 1,1949 
to 8:00 A. M. October 2, 1949). The instant case is 
stronger than the Ambrose and Baker cases, however, since 
this Court and the Supreme Court of the District of 
Columbia there did not have the added rule of resolving 
any doubt in favor of the insured. 

Applying the rule of not counting the first day to the 
facts of the instant case results in the policies expiring at 
8:00 A. M. on November 2, 1951, after the injuries and 
deaths of the insureds, as has been held in cases which 
were factually similar, or analogous. 
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In O’Rourke v. Prudential Ins. Co., 294 HL App. 30, 
13 N.E. 2d 287 (1938), the insured was issued a term life 
insurance policy, in the face value of $5,000.00, payable 
upon death “within ten years of the date of this Policy.” 
The policy was dated March 29, 1924 and the insured died 
on March 29,1934. The court conceded that the policy had 
been in effect during its first day, March 29,1924 and that 
had insured died on that first day the face value of the 
policy would have been due the beneficiary, as the insur¬ 
ance company had urged, but held that such fact was im¬ 
material to the issue, which was the computation of the 
ten year term of the policy. Applying the rule of excluding 
the first day, especially in view of the general rule than the 
construction most favorable to the insured is to be adopted, 
the court excluded March 29, 1924 and counted March 29, 
1934 and held that the policy had not expired when death 
occurred on March 29, 1934. 

The appellee will doubtless argue that in the instant cases 
the policies were in effect during the entire period 8:00 
A. M. October 1, 1949 to 8:00 A. M. October 2, 1949 and 
that had the insureds died during that twenty-four hour 
period the policies would have been paid. This, appel¬ 
lants concede, but, as the Court in the O’Rourlce case cor¬ 
rectly stated, that is not the issue, but, rather, when did 
they expire. They could not expire until the end of thirty- 
one days, and if, as did the court in the O’Rourke case, 
the first “day” is excluded the policies here expired at 
8:00 A. M. on November 2, 1949. In Homestead Fire Ins. 
Co. v. Ison, 110 Va. 18, 65 S.E 463 (1909), in which the 
policy was effective from 12:00 noon on the first day and 
ran for thirty days, the court in counting days likewise 
excluded the first day and counted the last. 

In Douglas v. Mutual Life Assurance Co., 13 Alberta L.R. 
18, 38 Dom. L.R. 459 (1918) the Supreme Court of Alberta 
also held that an insurance policy which ran for one year 
from February 1, 1916 remained in force until the end of 
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February 1, 1917 in view of the rule of not counting the 
first day. 

Nor does the fact that the term is for a number of days 
less than one year vary the rule of not counting the first 
day. The Supreme Court of Arkansas in United Order of 
Good Samaritans v. Grigsby, 180 Ark. 610, 22 S.W. 2d 31 
(1929), construed an insurance policy which provided that 
premiums were payable on or before the first day of each 
month, with ten days grace. Another provision of the 
policy provided that premiums must be paid on or before 
the tenth day of each month, without a grace period. The 
insured failed to pay the premium due on July 1 but 
tendered it on July 11, and the insurance company (fra¬ 
ternal order) claimed the policy had lapsed. Although it 
reached a result inconsistent with the other provision of 
the policy, the court excluded the first day, July 1, in com¬ 
puting the ten days grace, and held the tender to have 
been made in time. That this result was inconsistent with 
another provision was immaterial, the court held, since the 
other provision merely created an ambiguity which had to 
be resolved in favor of the insured. 

The Supreme Court of Louisiana had before it in 
Istrouma Mercantile Co. v. Northern Assur. Co., 183 La. 
855, 165 So. 11 (1935) a policy of fire insurance which had 
been issued on December 4, 1933 and which contained a 
provision requiring the insured to make a complete inven¬ 
tory “within 30 days of issuance of this policy, or this 
policy shall be null and void from such date.” Insured 
failed to take such an inventory and the premises were 
destroyed by fire on January 3, 1934. The court held the 
policy still in effect and affirmed a judgment for insured. 

The policies in the instant case are, if anything, more 
favorable to insureds than that in the Istrouma case, since 
there the clause was “within thirty days” and here it is 
“at the end of” thirty-one days. 

In Hamilton Ridge Lumber Corp. v. Boston Ins. Co., 133 
S.C. 472,131 S.E. 22 (1925) the court had before it a policy 
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which provided for cancellation by the insurance company 
on five days notice. The court said, 131 S.E. at 27: 

“The policy required five days notice, which under 
the general rule of computation of time, requires that 
the first day be excluded, and the whole of the fifth 
day thereafter be counted. The notice was mailed on 
the 26th and the date of expiration was fixed at noon 
on the 31st. If the insured had received the notice on 
the 26th, he would have been entitled to the 27th, 28th, 
29th, 30th, and the whole (not limited to noon) of the 
31st. Not having received it until the 27th, the time 
allowed was only the 28th, 29th, 30th and half of the 
31st, three and one half days.” 

It is submitted, therefore, that even if this Court accepts 
the appellee’s contention that the “day” referred to in the 
policy started at 8:00 A. M. and ended at 8:00 A. M. the 
next day, the rule of the common law in counting the num¬ 
ber of days requires that the first “day” (8:00 A. M. Octo¬ 
ber 1, 1949 to 8:00 A. M. October 2, 1949) not be counted 
and the last day be counted, so that the thirty-first day 
ended at 8:00 A. M. November 2, 1949. This is not only a 
possible construction of the policy more favorable to the 
insured than that urged by appellee, but, in view of the 
common law rule, should be adopted by this Court in any 
event. 

IV. Meaning of the Word “Day.” 

Not only must the appellee count the first day in order 
to avoid coverage, but it must also contend that the word 
“day,” in the clause “at the end of the number of days 
stated in the Schedule” means a period of twenty-four 
hours beginning at 8:00 A. M. on one day and ending at 
8:00 A. M. on the next. This is neither the definition of 
the word “day” most favorable to the insureds, nor the 
common and usual meaning of the term. That usual mean¬ 
ing is rather the period from midnight to next midnight. 

Merritt v. Thompson, 53 App. D. C. 233, 289 Fed. 631 
(1923). 

Young v. Baugh, 35 A. 2d 242 (Mun. App. D. C. 1944). 
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Kuzmitsky v. Murphy, 381 Ill. 182, 44 N. E. 2d 893 
(1942). 

Rock Finance Co. v. Cent. Natl. Bank, 339 Ill. App. 
319, 335, 89 N. E. 2d 828 (1950). 

In re Gregg's Estate, 213 Pa. 260 at 263, 62 Atl. 856 
(1906). 

Booker v. Chief Engineer, 324 Mass. 264, 85 N. E. 2d 
766 (1949). 

State v. Richardson, 16 N. D. 1, 8, 109 N. W. 1026 
(1906). 

Homestead Fire Ins. Co. v. Ison, 110 Va. 18, 65 S. E. 
463 (1909). 

Moag v. State, 218 Ind. 135,141, 31 N. E. 2d 629, 632 
(1941). 

Uptown Transp. Corp. v. Fisk Disc. Corp., 150 Misc. 
829, 270 N. Y. Supp. 273, 277 (Sup. N. Y. Co. 1934). 

Cheek v. Preston, 34 Ind. App. 343, 72 N. E. 1048 
(1905). 

Muckenfuss v. State, 55 Tex. Cr. R. 229,116 S. W. 51 
(1909). 

In Moag v. State, supra, In re Gregg's Estate, supra, and 
Booker v. Chief Engineer, supra, the contention was made 
that parts of two days which when added together totalled 
twenty-four hours could be counted as a 11 day .’ 9 The court 
in each case rejected the contention. In the Gregg case, 
for example, the court said, 213 Pa. at 263: 

“In declaring that ‘at least one calendar month’ 
must elapse between the execution of a will containing 
a charitable bequest and the death of the testator, the 
manifest meaning of the statute is that such a month 
must fully elapse between the dates of the two events. 
A calendar month is made up of days—in this case, of 
31 days. These are full, clear 31 days, not 30 days and 
fractions of 2 other days, making in hours another day, 
and, with the other 30, 31 days, but 31 separate and 
independent days; the first beginning when October 
8th ended, at midnight, and the last ending at the close 
of November 8th, at midnight. The computation in 
hours which the appellant makes, from 5 P.M. October 
8th, to 8 P.M. November 8th, it is true, would make in 
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hours 31% days; but this is not the computation con¬ 
templated by the statute.” (Emphasis added). 2 

In the Gregg case the period was three hours longer than 
the period appellee here claims the policies were effective, 
but the highest court of Pennsylvania held that such a 
period was less than thirty-one days. 

In the Booker case a statute required the fire department 
to allow firemen “one day off in each calendar week” and 
the department issued a regulation requiring each day off 
to start at 3:00 A.M. and to end at the next 3:00 A.M. 
Although the legislature had used the term calendar to 
modify “week” but merely said “day” the Supreme Judi¬ 
cial Court of Massachusetts held the regulation invalid be¬ 
cause such a definition of “day” was not in accordance with 
the common and approved usage of the language. 

Even if the first day not be excluded in computing the 
time, the policies could not have expired at 11:45 A. M. on 
November 1, 1949. The first day, midnight to midnight, 
was October 2,1949 and “the end of” thirty-one days could 
not have occurred before midnight November 1,1949, which 
was after the injuries and deaths. 3 

V. Summation. 

In order to defeat recovery appellee must contend that 
the first day of coverage should be counted in computing 
the term of coverage and that the word “day” in the policy 
does not mean the period midnight to next midnight. 
Neither of these propositions is in accordance with the 
weight of authority, and, equally as important, neither is 
the construction of the policy most favorable to the in¬ 
sured. In similar and analagous situations courts have held 
policies to be in force. 

2 The court went on to say that the same result would have been reached 
by applying the rule of excluding the first day, but that it was not necessary 
to do so. 

3 That the policies say “expire at the same hour” is immaterial, since “at 
the end of * 7 can mean * ‘ after the completion of ’ 1 which would result in expira¬ 
tion at 8:00 A.M. November 2. At most it merely indicates two possible 
times of expiration and under the rule of ambiguity and doubt the one most 
favorable to the insured is selected. United Order of Good Samaritans v. 
Grigsby, 180 Ark. 610, 22 S. W. 2d 31, (1929). The exact time of expiration is 
not material in any event, the only issue being whether the policies were still 
in force November 1, 1949, at 11:45 A. M. 
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By the ordinary rules for the interpretation of contracts, 
therefore, and by the special rule relating to insurance poli¬ 
cies that doubts and ambiguities are resolved against the 
company, the policies in question had not expired at 11:45 
A. M. on November 1,1949, when the deaths occurred. 

At best the coverage clause is involved, ambiguous and 
far from clear. The appellee now contends it expired at 
8:00 A. M. on November 1, 1949. It would have been very 
simple to have said so in plain words so that the insured 
would know when his coverage was to expire and take steps 
to obtain more insurance. As the Supreme Court of the 
United States said in Mutual Life Ins. Co. v. Hurni Pack¬ 
ing Co., supra, 263 U. S. at 176, 4 ‘It was in the power of the 
Insurance Company, if it meant otherwise, to say so in 
plain terms. Not having done so, it must accept the conse¬ 
quences resulting from the rule that doubt for which its 
own lack of clearness was responsible must be resolved 
against it.” 

CONCLUSION. 

There is no issue as to a material fact. As a matter of 
law the appellants were entitled to judgment upon the poli¬ 
cies. The order of the District Court denying the motion 
for a summary judgment and dismissing the complaint, as 
amended, in each case, should be reversed and both cases 
should be remanded to the District Court with direction to 
enter judgment in both cases in favor of the respective ap¬ 
pellant in the amount prayed for in each complaint, as 
amended. 

Respectfully submitted, 

Jo V. Morgan 
Southern Building 
Washington, D. C. 

Jo V. Morgan, Jr. 

815 15th Street, N.W. 
Washington, D. C. 

Counsel for Appellants. 
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UNION TRUST COMPANY OF THE DISTRICT OF 
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I. 

6 Filed Dec 22 1950 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 5540-’50 

Union Trust Company of the District of Columbia, 
Executor of the Estate of Ralph F. Miller, deceased, 

and 

Ancillary Executor of the Estate of Ralph F. Miller, 
deceased, Plaintiff, 


v. 

Continental Casualty Company, an Indiana corporation, 
310 South Michigan Avenue, Chicago, Illinois. (Serve 
Superintendent of Insurance, District of Columbia, 
Municipal Center Building) Defendant. 

Complaint on Insurance Policy 

1. Plaintiff is a District of Columbia corporation "with 
its principal place of business in the District of Columbia, 
authorized to do, and doing business in the District of 
Columbia and the State of Maryland as a trust company. 
Plaintiff is the duly qualified and acting Executor of the 
Estate of Ralph F. Miller, deceased, late of 5612 Grove 
Street, Chevy Chase, Montgomery County, Maryland, 
letters testamentary having been issued to it by the Orphans 
Court for Montgomery County, Maryland, which are still in 
full force and effect Plaintiff is also the duly qualified 
and acting Ancillary Exectuor of the Estate of the said 
Ralph F. Miller, deceased, ancillary letters testamentary 
having been issued to it by the Probate Division, United 
States District Court for the District of Columbia, which 
are still in full force and effect. Defendant is an Indiana 
corporation, qualified to do, and doing, business in the 
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District of Columbia, and has an agent or agents, in the 
District of Columbia. The amount in controversy, 
7 exclusive of interest and costs, exceeds the sum of 
$3,000.00. 

2. Defendant is, and at all times mentioned herein was, 
duly authorized to carry on the business of life and accident 
insurance in the District of Columbia and in the State of 
Maryland. 

3. On or about October 1, 1949, defendant executed and 
delivered to said Ealph F. Miller, plaintiff’s testate, its 
policy of insurance No. VBT 355106, a true copy of the 
first page of which is attached hereto as Exhibit A, and a 
true copy of the second and final page of which is attached 
hereto as Exhibit B, both exhibits being hereby incor¬ 
porated herein and made a part hereof by reference. 

4. The said insured Ealph F. Miller, at 11:45 A. M. 
Eastern Standard Time on November 1, 1949, suffered 
bodily injury or injuries solely through accidental means 
and independently of all other causes, which bodily injury 
or injuries directly caused the death of the said insured 
Ealph F. Miller within ninety days of the date of said 
accident and bodily injury or injuries, to-wit on November 
1,1949. 

5. The said bodily injury or injuries and death did not 
result from any of the exclusions set forth in Part IV of 
said policy as indicated on Exhibit A hereto. 

6. The said insured Ealph F. Miller had duly paid the 
premium according to the terms of said policy, and the 
policy was in full force and effect at the time of the insured’s 
said injury or injuries and death. 

7. Written notice on which this claim was based was 
given to the defendant in accordance with Standard Pro¬ 
visions 4 and 5 of said policy, which provisions are set 
forth in Exhibit B hereto. 

8. Proof of loss within the time specified in said policy 
was served upon defendant in compliance with Standard 
Provisions 6 and 7 of said policy, which provisions are set 
forth in Exhibit B hereto. 
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9. Insured resided in the State of Maryland at the 
8 time said policy was issued and at the time of his 
said death. 

10. Plaintiff and said insured Ralph F. Miller, have duly 
performed all of the conditions of the said policy on their 
part. 

11. Plaintiff has demanded from the defendant the sum 
of Twenty Thousand Dollars ($20,000.00) as provided in 
the said policy. 

12. There is now due and owing to plaintiff the sum of 
Twenty Thousand Dollars ($20,000.00). 

Wherefore, plaintiff demands judgment against defen¬ 
dant for the sum of Twenty Thousand Dollars ($20,000.00) 
and the costs of this suit. 


Jo V. Morgan 
Southern Building 
Washington, D. C. 

Jo V. Morgan, Jr. 

Whiteford, Hart, Cakmody & 
Wilson. 

815-15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Plaintiff 

Plaintiff demands a jury trial on all issues. 

Jo Y. Morgan, Jr. 

An Attorney for Plaintiff 
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CONTINENTAL CASUALTY COMPANY £ ? 


HEREBY INSURES the person named herein (herein called the Insured) and promises to pay indemnity for loss resuitinf from injury* 
to the extent herein provided. 

' Injury' as used in this policy means bodily injury causing the loss directly and independently of all other causes and effected 
solely through accidental means while the policy is in force. 

This policy takes effect on the date and hour stated in the Schedule and expires on the same hour at the end of the number of 
days stated in the Schedule as Term of Coverage at the residence of the Insured. 

This policy is issued in consideration of payment in advance of the premium stated in the Schedule. 
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3. ouch notice aiv*n Iwa. l i i, * .1 , . . « S iYcn iu me company. 

In Chicago, Illinois, or to snyiuthorizcd^gfnrof tCclw^wilii 4 ^ »•* t* C **S m4y be ' *5 ,he Company at its General Office 
to b« not.ce to the Company. Failure to give“4 iceWfflTSK'tS.JElSEd 7 tf* c,, P l ° ftf* 1 * lhc T <d ' ‘H 1 b < d «*' d 
be shown not to have been reasonably possibles«i£«u3»» '?• th '* t® 1 ' 6 * shaI1 001 ‘"validate «"v claim if it shall 
6. The Comoanv UMn 1 1 l X . * a ° d that no “ C€ W4 * 9 ive " 41 *° on « w4 » reasonably poss.ble. 

proof of loss If such formsTe not £ furniJheVwUh?n'hfte«nda!l i°f» ‘ h * cU j” 4nt f * uc fc form * «"« usually furnished by it for filing 
complied with the requirements of this policy as to oroof n |V„ a er if c *‘P t ,u 5 b notice, the claimant shall be deemed to have 

o Z7 T T!*• ~“ ,ht pollc>,0 ' Wto * p,00 '‘ 

(of which cl.ta It cit'd? 00 ° °“ " ,UIt 10 ltie Comptny at in uld office within ninety dtyt after the date of the Ion 

s?r^ 

9. All indemnities provided In this policy will be i„ ‘ 

11. Indemnity for loss of life of the Insured Is payable to the beneficial if 
of the Insured. All other indemnities of this policy afTpayable to the In,u?^ 

1*- If ‘he Insured shall at any tima ‘ 
in the policy, the Company, upon wrltt 
to the Insured the unearned premium. 

13. Consent of the l_„ V1W ,_ 

or to any other change*-In die puffey. 

14. . No action at law or in equity shall be brought to recover on this policy 
of loss ha, been filed in accordance with the requirements of thispol 


rson of the Insured, when and so often as it may 
and opportunity to make an autopsy in case of 

paid immediately after receipt of due proof. 

r surviving the Insured and otherwise to the estate 

tion to one classified by the Company as less hazardous than that stated 
wr«d end surrender of the policy, will cencel the seme end will 

fwllcu ft, >/> Am.. .1 

... j prior to the expiration of sixty days after proof 

_ - — - —- - —i policy, nor shall such action be brought at all unless brought 

within two years from the expiration of the time within which proof of loss I, required by the policy. 

15- |f ««y time limitation of this policy with respect to giving notice of claim or furnishing proof of loss i, less than that per. 
mitted by the law of the state in which the Insured resides at the time this policy I, Issued, such limitation is hereby extended to 
agree with the minimum period permitted by such law. 

It*, If • May w gaSda,, previously Issued by die Company to die Insured, be In ferae concurrently 
herewith, making the aggregate Indemnity in excess of Him the excess Insurance shall be veld and aN pre- 


IN WITNESS WHEREOF, the CONTINENTAL CASUALTY COMPANY has caused this policy to be signed by its President 
and Secretary/ but the tame shall not be binding upon the Company unless countersigned by it, duly authorised agent. 


Countersigned by- 


Licensed Resident Agci 





And for cause of this motion, plaintiff says that there 
is no genuine issue as to any material fact and that it is 
entitled to judgment as a matter of law. 

Jo V. Morgan 
Southern Building 
Washington, D. C. 

Jo V. Morgan, Jr. 

815-15th Street, N. W. 
Washington, D. C. 

Attorneys for Plaintiff 


15 Filed Apr 10 1951 

Civil Action No. 5540-50 

Amendment to Complaint 

Plaintiff amends the complaint herein to strike from 
the prayer for relief the words “and the costs of this suit” 
and insert in their stead the words “interest from January 
1,1950, and the costs of this suit” 

And to paragraph 12 of the complaint add the words, 
“and interest upon the same from January 1,1950.” 

Jo V. Morgan, Jr. 

Attorney for Plaintiff 

No Objection to filing: 

Swingle & Swingle 
By Ernest A. Swingle 
Attorneys for Defendant 

Let the above amended be filed: 

W. M. Bastlan 
Judge 

• • • • • • • j 



April 10, 1951. 
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13 Filed Jan 30 1951 

Civil Action No. 5540-50 

Motion of the Defendant to Dismiss the Complaint 

The defendant, Continental Casualty Company, by its 
attorneys, moves this Honorable Court to dismiss the com 
plaint for the following reasons: 

1. The complaint fails to state a claim against the de¬ 
fendant upon which relief can be granted. 

2. The complaint and exhibits attached thereto and made 
a part thereof show that the bodily injuries alleged to 
have been suffered by Ralph F. Miller did not occur dur¬ 
ing the term of the policy. 


Swingle and Swingle 
By Ernest A. Swingle 
Attorney for Defendant 
308 Colorado Building 
Washington 5, D. C. 


14 Filed Mar 211951 

Civil Action No. 5540-50 

Plaintiff’s Motion for a Summary Judgment 

Comes now the plaintiff, by its undersigned attorneys, 
and moves this Honorable Court that it grant a summary 
judgment in its favor and against the defendant for the 
relief demanded in the complaint, pursuant to Federal 
Rule of Civil Procedure 56. 




16 


Filed Apr 20 1951 
Civil Action No. 5540-50 


Order Denying Motion for Summary Judgment and 
Granting Motion to Dismiss Complaint 

T 

Upon consideration of defendant’s motion to dismiss the 
complaint and plaintiff’s motion for summary judgment, 
and of the pleadings, exhibits, and the oral argument of 
counsel for the parties, and it appearing to the Court that 
there is- no genuine issue as to a material fact, but that 
the plaintiff is not entitled to judgment as a matter of law, 
and that the complaint, as amended, does not state a claim 
upon which relief may be granted, it is this 20th day of 
April, 1951, 

Ordered and Adjuged that plaintiff’s motion for sum¬ 
mary judgment be, and is hereby, denied, 

And it is Further Ordered and Adjudged that the motion 
to dismiss the complaint be, and it is hereby, granted and 
that the complaint, as amended, be, and is hereby, dismissed. 

Walter M. Bastian 
Judge 

No objection as to form: 

Jo V. Morgan, Jr. 

Attorney for Plaintiff 

18 Filed May 16 1951 

Civil No. 5540-50 

Notice of Appeal 

v . * ' , 

Notice is hereby given this 16th day of May, 1951, that 
plaintiff, Union Trust Company of the District of Columbia, 
executor of the estate of Ralph F. Miller, deceased, and 
ancillary executor of the estate of Ralph F. Miller, 








deceased, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the 
judgment (final order) of this Court entered on the 20th 
day of April, 1951 in favor of defendant Continental 
Casualty Company, an Indiana corporation against said 
Union Trust Company of the District of Columbia, executor 
of the estate of Ralph F. Miller, deceased, and ancillary 
executor of the estate of Ralph F. Miller, deceased. 

Jo V. Morgan 
Attorney for Plaintiff 
Southern Building, 
Washington D. C. 

Jo V. Morgan, Jr. 

Attorney for Plaintiff , 
815-15th Street, N. W., 
Washington, D. C. 


31 Piled Apr 20 1951 

IN THE UNITED STATES DISTRICT COURT POR THE 
DISTRICT OP COLUMBIA 

Civil Action No. 5541-50 
Margaret Stephenson, Plaintiff , 
v. 

Continental Casualty Company, Defendant. 

Order Denying Motion for Summary Judgment and 
Granting Motion to Dismiss Complaint 

Upon consideration of defendant’s motion to dismiss 
the complaint and plaintiff’s motion for summary judg¬ 
ment, and of the pleadings, exhibits, and the oral argument 
of counsel for the parties, and it appearing to the Court 
that there is no genuine issue as to a material fact, but that 
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the plaintiff is not entitled to judgment as a matter of law, 
and that the complaint, as amended, does not state a claim 
upon which relief may be granted, it is, this 20th day of 
April, 1951, 

Ordered and Adjudged that plaintiff’s motion for sum¬ 
mary judgment be, and is hereby, denied. 

And it is Further Ordered and Adjudged that the 
motion to dismiss the complaint be, and it is hereby, granted 
and that the complaint, as amended, be, and is hereby, 
dismissed. 


Walter M. Bastian 
Judge 


No objection as to form: 

Jo V. Morgan, Jr. 
Attorney for Plaintiff 


Filed May 16 1951 
Civil No. 5541-50 


Notice of Appeal 


Notice is hereby given this 16th day of May, 1951, that 
plaintiff Margaret Stephenson hereby appeals to the United 
States Court of Appeals for the District of Columbia 
Circuit from the judgment (final order) of this Court 
entered the 20th day of Apn£ 1951 in favor of defendant 
Continental Casualty Company, an Indiana corporation 
against said plaintiff Margaret Stephenson 


Jo V. Morgan, Jr. 
Attorney for Plaintiff 
815-15th Street, N. W., 
Washington, D. C. ; 
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Mr. Clerk: 

Please mail a copy to 
Swingle & Swingle, 

Att: Ernest A. Swingle, 

308 Colorado Building, 
Washington 5, D. C. 
Attorneys for Defendant. 


L 

Stipulation 

“It is agreed and stipulated between the parties in order 
to avoid duplication in the appendix, that the record in 
Margaret Stephenson v. Continental Casualty Company , 
Civil Action No. 5541-50, United States District Court for 
the District of Columbia, now docketed in the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit as Case No. 11,063, is identical with the record in 
Union Trust Company etc. v. Continental Casualty Com¬ 
pany, Civil Action No. 5540-50, United States District 
Court for the District of Columbia, now docketed in the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit in Case No. 11,062, with the following 
differences: 

“(a) The name of the plaintiff, wherever found, is 
Margaret Stephenson. 

“(b) Plaintiff is descfibed in the complaint as an 
adult citizen of the United States and of the State of 
Maryland residing at 5612 Grove Street, Chevy Chase, 
Maryland. 

“(c) The complaint in No. 5541-50 states that the de¬ 
fendant executed and delivered policy No. VBT 355108 
to Mrs. Ralph F. Miller, also known as Mildred E. 
Miller, plaintiff’s daughter, and the name of said Mrs. 
Ralph F. Miller, the insured, is substituted for the 
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name of Ralph F. Miller throughout the complaint, the 
name of plaintiff Margaret Stephenson is substituted 
for “estate” as beneficiary in the policy (No. VBT 
355108), a copy of which is attached to the complaint 
as Exhibits A and B, and that the face amount of said 
policy No. VBT 335108 was for only $10,000.00 and the 
premium only $18.80. (The policy is identical in all 
other respects). 

“(d) That the complaint, as amended, in Civil 
Action No. 5541-50 demands judgment in the sum of 
only $10,000.00, interest from January 1, 1950, and 
costs. 

“And it is further agreed and stipulated that the poli¬ 
cies sued on (except as to beneficiaries, insured and face 
amount and premium) and the issues in Civil Action No. 
5540-50 and No. 5541-50 as determined below, and in Nos. 
11062 and 11063 in this Honorable Court are identical.” 

/s/ Jo V. Morgan, Jr. 

Counsel for Appellants 
in both cases. 

/s/ Ernest A. Swingle 

Counsel for Appellee 
in both cases. 
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2 filed May 28 1951 

n. 

TESTIMONY AND PROCEEDINGS. 

United States District Conrt 
for the District of Columbia. 

Civil Action No. 5540-50. 

Union Trust Company of the District op Columbia, Exec¬ 
utor of the Estate of Ralph F. Miller, deceased, and 
Ancillary Executor of the Estate of Ralph E. Miller, 
deceased, Plaintiff , 

v. 

Continental Casualty Company, a Corporation, 

Defendant . 


Civil Action No. 5541-50. 

Margaret F. Stephenson, Plaintiff, 

v. 

Continental Casualty Company, a Corporation, 

Defendant. 

Washington, D. C., 
Tuesday, April 10, 1951. 

The above-entitled actions came on for hearing at 10:45 
o’clock, Tuesday, April 10, 1951, in the United States Dis¬ 
trict Court for the District of Columbia, in the Court 
House in the City of Washington, District of Columbia, 
before Honorable Walter M. Bastian, Judge, United 
3 States District Court for the District of Columbia. 

Appearances: 

Jo. V. Morgan, Sr. Esquire, and Jo V. Morgan, Jr., 
Esquire on behalf of Plaintiff in Civil Action No. 5540-50; 

Messrs. Swingle & Swingle, by Ernest A. Swingle, 
Esquire, on behalf of Defendant 
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Jo. V. Morgan, Jr., Esquire, on behalf of Plaintiff in 
Civil Action No. 5541-50; 

Messrs. Swingle & Swingle, by Ernest A. Swingle, 
Esqnire, on belialf of Defendant. 

4 Opinion op Coubt. 

Bastian, J.: Gentlemen, let me ask yon; as I 
understand the situation it is stipulated on both sides there 
is no question involved except whether there was coverage 
at the time of the accident? 

Mr. Swingle: That is correct. 

Mr. Morgan, Jr.: Yes, sir. 

The Court: So whatever decision the Court makes, if it 
goes to the Court of Appeals the whole matter can be de¬ 
termined at that time? 

Mr. Morgan, Jr.: That is right. 

The Court: I am going to sustain the motion to dismiss 
and overrule the motion for summary judgment at this 
time. 

In my mind I agree with everything Mr. Morgan had 
stated with regard to the construction of contracts. They 
are to be most strictly construed, if anything, against the 
insurance company and in favor of the insured. 

However, I think this is a case, to use the language of 
Mr. Morgan, crystal clear. The policy took effect on a day 
and hour stated in the schedule, which was 8:00 ajn. 
October 1, 1941, and expired at the same hour at the end 
of the number of days as stated in the schedule at the resi¬ 
dence of the insured. Of course, the residence of the 
insured has to do with eastern standard time here. I think 
that undoubtedly meant that the policy expired at 

5 8:00 a.m. on November 1, 1049. The accident 
happened some hours later. 

It is a hard case but I think the coverage is definite and 
therefore, as I stated, I will grant the motion to dismiss 
and overrule the motion for summary judgment. 
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I think this will go to the Court of Appeals anyway, Mr. 
Morgan, and you might just as well take it up as the 
insurance company at this time. 

Mr. Morgan, Jr.: We will agree on an order. 

The Court: I am sure you will have no trouble about it. 


t 
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QUESTION PBESENTED. 

The question presented is correctly stated by appellants. 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit. 


No. 11,062. 

UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA, Executor of the Estate of Ralph F. 
Miller, deceased, and Ancillary Executor of the 
Estate of Ralph F. Miller, deceased, Appellant , 


CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 


No. 11,063. 

MARGARET STEPHENSON, Appellant, 

v. 

CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 


Appeals from the United States District Court for the 
District of Columbia. 


CONSOLIDATED BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

The Statement of the Case made by the appellants is sub¬ 
stantially correct 
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SUMMARY OF ARGUMENT. 

An insurance contract is no different from any other con¬ 
tract. Its terms and conditions are binding on both the in¬ 
sured and the insurance company. In this case the in¬ 
sureds requested that an accident insurance policy be is¬ 
sued to each of them for a period beginning on October 1, 
1949, at 8:00 A. M. and ending on November 1,1949, at 8:00 
A. M. The insurance company issued policies to each of 
the two insureds for this term in accordance with their de¬ 
sire. At 11:45 A. M. on November 1, 1949, an airplane 
crash occurred by reason of which both of the insureds lost 
their lives. This accident occurred three hours and forty- 
five minutes after the expiration of the term of the policies. 
There is no ambiguity in the terms of the policies. No 
court will create an ambiguity where none exists. 

The appellants are urging that the policies should cover 
the insureds for all or parts of thirty-three days; to wit: 
October 1,1949, at 8:00 A. M. O’clock to November 2,1949, 
at 8:00 A. M. 0 ’clock. This is contrary to the term of the 
policies and contrary to the desires and requests of the in¬ 
sureds, who wanted only a thirty-one day policy period. 
The fact that the accident occurred only three hours and 
forty-five minutes after the termination of the policies 
gives rise to great sympathy, but had the accident occurred 
many weeks or months after the expiration of the policies, 
that same sympathy would, of course, exist. A decision of 
this court cannot rest upon decisions in tax cases, landlord 
and tenant cases and the like, but must rest upon the agree¬ 
ment of the parties to the contract. 

ARGUMENT. 

I. The Duration of the Coverage Expressed in the Policy 
is Binding and Controlling Upon All Parties to This 
Litigation. 

Insurance policy contracts are not different from any 
other type of contract. The terms of any contract are to 
be established by and found in the contract itself. 
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The insureds were perfectly satisfied with the contracts 
which they had made, otherwise, they would have asked for 
and would have received contracts covering them for a 
longer period. 

Of course, no court can make a new contract between 
the parties and cannot ignore the definite terms of an insur¬ 
ance contract, and no court assumes this prerogative. In 
the case of Mutual Benefit H. A. Assn. v. Kennedy, 140 
Fed. (2d) 24, the court states that: 

“The court cannot make a new contract. It cannot ig¬ 
nore the fact that this was a term policy that expired 
at a definite hour.” 

Directly in point there is a decision by the Supreme 
Court of California, Upton v. Travelers, 178 Pac. 851, 
where the Court said: 

“The action was upon a contract to insure the plain¬ 
tiff against accidents. The policy was issued on April 
12, 1912 and bore that date. It contained the provi¬ 
sion that the policy is issued for a term of six months, 
beginning at 12 o’clock noon, standard time, on the 
12th day of April, 1912, and ending at the same hour, 
but it may be renewed subject to all its provisions, from 
time to time thereafter by payment of the premium in 
advance.” 

It was renewed from time to time, the last renewal tak¬ 
ing place on April 12,1914. 

The accident causing the injury for which plantiff 
seeks recovery in this action occurred on October 13, 
1914. This was one day after the policy had expired, 
and consequently the defendant is not liable. The fact 
that October 12 was a legal holiday does not aid the 
plaintiff. The policy expired by its terms on the 12th 
day of October at noon. The accident does not come 
within the provisions of sections 10 or 11 of the Civil 
Code, or the corresponding provisions of the other 
Codes. Section 10 declares that the time in which any 
act is provided by law to be done is computed by ex¬ 
cluding the first day and including the last, unless the 
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last day is a holiday and then it is also excluded. The 
accident, of course, was not an act provided to be done 
by any law, or by the policy. Therefore, this section 
has no application. Section 11 provides that when¬ 
ever any act of a secular nature is appointed by law 
or contract to be performed upon a particular day, 
which day falls upon a holiday, it may be performed 
upon the next business day with the same effect as if 
it had been performed upon the day appointed. The 
policy did not appoint the accident as an act to be per¬ 
formed at any time, or at all; consequently that act 
does not fall within this section.” 

Sustaining our contention that the commencement and 
termination of the risk under an insurance policy must be 
determined by the policy itself, see 32 Corpus Juris, page 
1164: 

“The time at which the risk under a policy of insur¬ 
ance commences, as well as the period during which it 
continues and at the expiration of which it terminates 
are to be determined by reference to the terms of the 
contract,” 

A restatement of the same provision is found in 44 Cor¬ 
pus Juris Secundum page 1261, as follows: 

“The time at which the risk under a policy of insur¬ 
ance commences and the period during which it con¬ 
tinues and at the expiration of which it terminates are 
to be determined by reference to the terms of the con¬ 
tract.” 

Likewise in 29 American Jurisprudence, page 226, it is 
stated: 

“Applying the general principle that insurance con¬ 
tracts are to be construed in accordance with the inten¬ 
tion of the parties as expressed therein or made mani¬ 
fest by implication, the intent of the parties as to the 
duration and termination of the risk governs. Under 
a statute requiring a contract of insurance to be in 
writing, the duration of the risk, since it is a material 
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element of the contract, cannot be supplied by usage or 
custom.’ ’ 

To the same effect see 149 A. L. R., Page 484: 

“Limitation prescribed by contract: The general rule 
stated in the earlier annotation that the provisions of 
a general statute of limitations extending the time of 
the running thereof, or fixing the time when the action 
shall be deemed to be commenced, do not apply to a 
limitation period prescribed in a policy of insurance, 
finds direct support in Ferguson v. Manufacturers’ 
Casualty Ins. Co. (1937) 129 Pa. Super, Ct. 276, 195 A, 
661, and Brizgint v. Polish Alliance (1941) 36 Luzerne 
Leg. Reg. Rep. (Pa) 102. • • • • 

The reason for the rule is that the rights of the parties 
flow from the contract and that they are thus relieved 
both from the limitations fixed by statute and from its 
exceptions also. Brizgint v. Polish Alliance (1941) 36 
Luzerne Leg. Reg. Rep. (Pa) 102.” 

It will be seen that the various text books and decisions 
amply support the contention of the defendant, that where 
the provisions of the contract specify a definite day and 
hour when the term of the policy shall begin and when it 
shall end, that provision is not ambiguous but is definite 
and certain and must control. 

The various rules of Court, the many provisions of stat¬ 
utes and even the decisions of common law, whereby parts 
of days cannot be taken into account, do not apply to this 
case, because here there are written contracts of insurance 
wherein a designated period began at a definite hour and 
ended at the same hour on the thirty-first day thereafter. 
These policies were not by their terms in effect during the 
whole twenty-four hours of October 1st, 1949, so that to 
give the insured the benefit of a full thirty-one day period 
the policy definitely provides that it “takes effect on the 
date and hour stated in the Schedule and expires on the 
same hour at the end of the number of days (thirty-one) 
stated in the Schedule as Term of Coverage at the resi- 







6 


dence of the insured ”, which in this case means Eastern 
standard time. 

II. The Term of the Policies had Expired Before the 

Accident Occurred. 

It is alleged in the complaint that the injuries, which re¬ 
sulted fatally, occurred on November 1st, 1949, at 11:45 
A. M. Eastern standard time. The pertinent provision of 
the policies is as follows: 

“This policy takes effect on the date and hour stated 
in the schedule and expires on the same hour at the 
end of the number of days stated in the Schedule as 
Term of Coverage at the residence of the insured.’’ 

The policies provide that they are effective at 8:00 
o ’clock a. m. on October 1, 1949 and that the term of cover¬ 
age is 31 days at 8:00 o ’clock a. m. on the thirty-first day. 

The only question involved in this litigation is whether 
or not the injuries occurred within the term of said policies. 

It is noted that there are no provisions in the policies 
which allow an extension or renewal thereof. Decedents 
originally could have applied for a policy covering them for 
a longer term, but they did not do so. 

Frequently a person applies for a short term policy be¬ 
cause he is about to take a trip. The insurance company 
never writes a policy for an undetermined length of travel¬ 
ling time or the destination, or date of return. The appli¬ 
cant merely requests a policy for the term he desires and 
the policy contract is made solely on that basis. The policy 
is only for the term requested by the insured. The com¬ 
pany is bound by the specified length of the term just as the 
insured is bound by it. 

Should the insured return from his trip before the expir¬ 
ation of the number of days and hours mentioned in the 
policy, it would still cover him during the full term specified 
in the policy. On the other hand should the insured ex¬ 
ceed the originally intended time of his trip beyond the 
term mentioned in his policy he would not be covered by 
the policy after the term thereof has expired. 
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It is argued by appellant’s counsel that a day means 
from 12:00 o ’clock a. m. until 12:00 o ’clock a. m., but in the 
present case it is provided in the policy that a day shall 
mean from 8:00 o’clock a,m. to 8:00 o’clock a. m. Indeed 
it is only in this way that insured would be covered for 24 
hours, a full day for 31 days. He was covered for 17 hours 
on October 1st, and for 7 hours on November 1st. No one 
could ever contend that insured was covered from one 
o ’clock a. m. before the policies had been issued to him at 
8:00 o ’clock a. m., nor is it conceivable that the terms of the 
policies were intended to cover the insured for almost four 
hours after the hour and number of days had expired. 

Nowhere in the complaint is it alleged, nor do the ex¬ 
hibits contain any evidence that the coverage was intended 
to be for more than thirty-one times twenty-four hours. 
Had the insureds had an accident before 8:00 o’clock a. m. 
on October 1st, 1949, the insureds would not have been cov¬ 
ered under the terms of the policy. According to the way 
appellants’ counsel figures the time of the term of these 
policies the insureds would not have been covered at all on 
October 1st, 1949, but would have been covered for the 
whole twenty-four hours of November 1st, 1949, and until 
8:00 o’clock a. m. on November 2nd, 1949. There is no 
way in which the Court can construe the terms of the 
policies in this fashion because the insureds were admit¬ 
tedly covered by the policy beginning at 8:00 o’clock a. m. 
on October 1st, 1949. The policies themselves provide that 
they take effect at 8:00 o’clock a. m. on October 1st, 1949, 
and there can be no ambiguity about that. 

m. Appellants Demand a Thirty-Three Day Coverage 
Instead of a Thirty-One Day Coverage as Provided by 
the Policies. 

The appellants are urging that the term of the policies 
should be extended to all or parts of thirty-three (33) days 
instead of the thirty-one (31) day term provided for in the 
policies. They contend that the insureds should be covered 
for all thirty-one (31) days in the month of October and 
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for the first and second days of November. They do not 
claim that the policies were in effect prior to eight o’clock 
a. m. on October 1, hut they do claim that the policy cov¬ 
ered for a twenty-four hour period on November 1 and for 
an eight hour period on November 2. It is definitely stated 
in the policies that coverage begins at eight o’clock a. m. 
and terminates at eight o’clock a. m. Therefore, in order 
to successfully contend that the policies were in effect at 
11:45 o’clock a. m. on November 1, they would have to 
show that the policies were also in effect until eight o ’clock 
a. m. on November 2. Obviously this is not in accordance 
with the terms of coverage provided for by the policies. 
It seems clear that the insureds in obtaining the policies did 
not ask for or pay for coverage for more than a thirty-one 
(31) day period, running from eight a. m. on October 1 to 
eight a. m. on November 1. 

IV. There Is No Ambiguity as to the Term of Coverage of 

the Policies. 

There is no ambiguity as to the term of the policies. In 
Wallace v. World F& M Ins. Co. 166 Fed. (2d) 571 (1947), 
affirming 70 Fed. Supp. 193-196, it was held that the Court 
“Cannot create an ambiguity where none exists.” The 
term commences on a definite date and hour and terminates 
on a definite computable date and hour. A contract of in¬ 
surance is not different from any other contract and must 
be construed in the same manner. 

In Geary v. Travelers Ins. Co., 15 N. E. (2d) 238 it was 
held that where the “Policy period was from 12:01 a. m. 
on January 1st, 1933 to 12:01 a. m. January 1st, 1934,” the 
policy did not cover an accident occurring at 3:40 a. m. 
January 1st, 1934. 

Again Shackle v. Homes Ins. Co., 133 S. W. (2d) 489 
holds that an “automobile collision policy specifically fix¬ 
ing its terms for one year to expire at noon December 5th, 
1937, was not in force on the afternoon or evening of that 
date, which was Sunday, statutes relating to computation 
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of time having no application to such contracts containing 
express stipulation as to time.” 

In the case of MuUins v. National Cos. Co., 273 Ky. 686, 
117 S. W. (2d) 928 (1938), the facts were that efforts made 
to save insured’s life only prolonged his life until about 
five hours after the expiration of the 30 days from date 
of accident and for 24 hours before insured died he was 
practically pulseless under which circumstances the Court 
held that the insurer was not liable for death benefits. 

There is nothing unusual in the fact that by agreement 
the policy in this case expired at 8:00 o’clock a. m. on No¬ 
vember 1st. By agreement between the parties it could 
have expired on any other day and at any other hour. 

Thousands of insurance policies are written to expire at 
12:00 o’clock noon. Every insurance policy, by its terms 
must expire on some definite day and at some definite hour. 
Had the insureds in this case desired the policies to take 
effect on a different hour and different day, they could have 
obtained policies to accommodate their wish, just as their 
request was carried out in this instance. Moreover they 
could have requested a policy to cover them for a larger 
number of days, but they expressed their wish to have 
these policies cover them from 8:00 o’clock a. m. on October 
1st, until 8:00 o’clock a. m. on November 1st, as shown by 
the contract itself. 

We have found no decisions contrary to those we have 
referred to. There is no provision in the Code of Law for 
the District of Columbia, that a health and accident or a 
life insurance policy must have its term begin at a certain 
day or hour or that it must end at a certain day and hour. 
Those matters are simply ones for agreement between the 
parties and their contract is binding. 

In a discussion of this subject appearing in Insurance 
Law and Practice (Appleman, Yol. 1, Page 101) it is stated 
that “If it is provided that the contract shall expire at 
noon, death two hours later would not be covered”, citing: 

Matthews v. Continental Casualty Co., 93 S. W. 55, 
78 Ark 81. 
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CONCLUSION. 

Counsel for appellants cite thirty-seven different cases, 
but have quoted from very few. We have readily admitted 
that where a real ambiguity exists the question must be re¬ 
solved in favor of the insured, but it does not appear that 
any ambiguity exists with respect to these policies, and cer¬ 
tainly the Court will not create one; so that the decisions 
referred to by opposing counsel need not be discussed in 
this brief by the appellee. 

The cases referred to by Counsel for the Appellants with 
respect to the computation of number of days and meaning 
of the word “day’ 5, do not at all sustain the contention 
of the appellants, and, in fact those decisions are not ap¬ 
plicable to the present case. They refer to rules of com¬ 
mon law, landlord and tenant regulations, regulations and 
rules of various federal commissions, courts and statutory 
rules. Those few cases cited which involved insurance com¬ 
panies are not analogous to the present case, since no spe¬ 
cific hour was mentioned in those insurance policies. 

Counsel for appellants overlook the fact that the two in¬ 
surance policies involved in this litigation are what are 
known as term policies, and that the term of each of them 
began at eight o’clock a. m. and ended at eight o’clock 
a. m. on the 31st day. 

Had the term of these policies been for only one day, 
from eight o’clock a. m. on October 1st to eight o’clock 
a. m. on October 2, no one could successfully claim that 
these policies were in force until October 3 at eight o’clock 
a. m., nor, in fact, that it was in force at any time after 
eight o’clock a. m. on October 2. It is the same situation 
here except instead of the term being for one day, it was 
for thirty-one days. 

Under the above circumstances, it is respectfully sub¬ 
mitted that the order of the United States District Court 
for the District of Columbia denying the motion for a 


11 


summary judgment and the order of said Court in dismis¬ 
sing the complaint in each case should he affirmed. 

Respectfully submitted, 

Ernest A. Swingle, 

Edwin A. Swingle, 

Allen C. Swingle, 

308 Colorado Building, 
Washington, D. C. 
Attorneys for Appellees. 






CONSOLIDATED PETITIONS FOR REHEARING OR 

RECONSIDERATION. 


IN THE 

United States Court of Appeals 

Foe the District of Columbia Circuit. 


No. 11,062 

UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA, Executor of the Estate of Ralph F. 
Miller, deceased, and Ancillary Executor of the Estate 
of Ralph F. Miller, deceased, Appellant , 


CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 


No. 11,063 

MARGARET STEPHENSON, Appellant, 

V. 

CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 

United States Court of Appeals 

F*r the Jo V. Morgan, 

Bittrict of Columbia Circuit Southern Building, 

nmi MAR 7 1952 . Washington, D. C. 

“ * Jo V. Morgan, Jr., 

815 Fifteenth Street, N. W., 
Washington, D. C., 

Counsel for Appellants. 


, i^ RK 


March 7 


or Bybojt S. Adams, Washxxgsov, D. C. 








IN THE 

United States Court of Appeals 

Foe the District of Columbia Circuit. 

No. 11062 

UNION TRUST COMPANY OF THE DISTRICT OF 
COLUMBIA, Executor of the Estate of Ralph F. 
Miller, deceased, and Ancillary Executor of the Estate 
of Ralph F. Miller, deceased, Appellant, 

v. 

CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 

No. 11063 

MARGARET STEPHENSON, Appellant, 

v. 

CONTINENTAL CASUALTY COMPANY, an Indiana 

Corporation, Appellee. 

CONSOLIDATED PETITIONS FOR REHEARING OR 

RECONSIDERATION. 

Come now the Appellants in the above-entitled Appeals 
and each in its respective appeal respectfully petitions this 
Honorable Court that it grant a rehearing in, or reconsider 
its opinion in, the above-entitled appeals, and reverse the 
judgments of the District Court. 

And for cause of these Petitions these Appellants say 
that in its opinion this Honorable Court did not rule upon 
the contentions made by Appellants that the first 11 day” is 
not to be counted, and that the word “day” means midnight 
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to midnight, because it found that the clause was not am¬ 
biguous. In order to find that the clause was unambiguous 
and meant definitely that the policy expired on November 1, 
1949, at 8 a.m., however, it was necessary for this Honor¬ 
able Court to count the first “day”, and also to adopt a 
construction of the word “day” at variance with the con¬ 
tention of Appellants. With respect to the counting of the 
first “day” especially, it would appear that this Honorable 
Court, in saying that there was no ambiguity, assumed 
without deciding that at common law the first day is to be 
counted, so that this Court has decided the point adversely 
to Appellants, without discussing the point in the opinion. 
In other words, it is necessary first to decide whether to 
count the first “day” before it can be said that the policies 
definitely and without ambiguity, state they expire at 8:00 
a.m. on November 1. The date November 1, 1949, is no¬ 
where mentioned in the policies. 

The “rule of ambiguity” in insurance cases can only 
strengthen, not weaken, an insured’s position. It can not 
obviate the necessity of deciding whether or not to count 
the first day in this case. Since counting the first day, as 
this Honorable Court has done, is contrary to the common 
law rule for counting time in this and other jurisdictions, 
as set forth in the brief of these Appellants filed herein, it 
is respectfully submitted that this Honorable Court should 
reconsider its ruling, should follow the common law rule in 
counting days, and should reverse the District Court. 

Respectfully submitted, 

Jo Y. Morgan, 

Southern Building, 
Washington, D. C. 

Jo Y. Morgan, Jr., 

815 Fifteenth Street, N.W., 
Washington, D. C. 

Counsel for Appellants. 


March 7, 1952. 


3 


Certificate as to Good Faith. 

I certify that I am counsel for Appellant in both the 
above-entitled Appeals, and I further certify that the fore¬ 
going petitions are filed in good faith, and not for purposes 
of delay. 


Jo Y. Morgan, Jr., 

Cowns el for Appellants. 

Certificate of Service. 

I certify that on this 7th day of March, 1952, I mailed, 
postage prepaid, a copy of the foregoing, and of this Certi¬ 
ficate to Ernest A. Swingle, Esq., Colorado Building, Wash¬ 
ington, D. C., Counsel for Appellee in both appeals. 


Jo V. Morgan, Jr., 
Counsel for Appellants. 




